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If the Estate Contains an “Underwater” Home


If the estate contains a home that is “underwater,” that is, its net proceeds of sale would not pay of the balance of its debt, then you should consider abandoning the home & allowing it to be foreclosed upon by its lender(s), so that you incur no further expense on or liability with it.  Example:

Current value of home = $320,000

Current balance of all debt on home = $300,000

So equity in home = $20,000

But its cost of sale = approximately 10% of its value, here = $32,000

Therefore net proceeds of sale = $320,000 - $32,000 = $288,000, which is 
insufficient to pay its debt.

Therefore, the house is “underwater,” and you should consider abandoning it ---


Turning it back over to its primary lender, to be foreclosed upon.


If you abandon the home, you should write a letter to its primary lender and mail it by Certified Mail / Return Receipt, saying in effect:

As Personal Representative of Decedent’s estate, I have abandoned the home at [address], for which you are its primary lender, and have enclosed its keys.  You should immediately secure the home and insure it for property & liability insurance.  No further payments will be made on the home, for example, for either debt service or insurance.  In consideration for your release of the loan obligation, I will transfer the home to you by Quit Claim Deed.

An alternative to allowing a home to be foreclosed upon is to sell the home such that its lender(s) receive less than they are due --- in a process that known as a “short sale.”  A short sale, however, presents the following problems:

1. Deficiency Payment:  The lenders usually want the owner to pay the deficiency (the difference between what is owed on the loans & the amount paid to the lenders resulting from the sale); not the case with a foreclosure.

2. Surrendering Possession:  A short sale requires surrendering possession of the property.  With a foreclosure, the owner can obtain approximately twelve additional months of free use of the property.

3. Abortion of Sale:  Many short sales abort because lenders take so long to approve the sale that the purchaser terminates the sale.

4. Receipt of Taxable Income:  Short sales often result in the IRS taking the position that the deficiency is forgiveness of debt, resulting in its being taxable income to the owner; not the case with a foreclosure.

The only advantage to a short sale relative to a foreclosure is that while the owner’s credit rating is decreased, it is decreased not as much as with a foreclosure.
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